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COLUMBIA 

LAW REVIEW. 

Vol. XVI. NOVEMBER, 1916. No. 7 

POWERS AND THE RULE AGAINST 
PERPETUITIES. 

DEFINITION OF A POWER. 

A power may be defined generally as the property of a sub- 
stance or being that is manifested in effort or action and by 
virtue of which that substance or being produces a change moral 
or physical. Since the discussion will relate to powers to produce 
a change in the ownership of property the definition may be con- 
fined accordingly and will therefore appear as follows. A power 
is the attribute of an individual manifested in action by which the 
individual produces a change in the ownership of property. 1 The 
law, however, has frequently to consider a power before it is 
exercised; consequently we say an individual has a power when 
he may by virtue of the power produce a change irrespective of 
whether the power has been exercised or not. 

Such a power may arise in one of three ways. (1) Where the 
power is exercisable by an owner of property by virtue of and 
as part of his ownership. This is not strictly speaking a legal 
power but more accurately an incident of ownership. (2) Where 
the owner of property by contracting with another party confers 
on the other a power with respect to the property. 2 (3) Where 
the owner of property' confers on another a power 3 to produce a 
change in the ownership of the property in which case he may 

"The word individual should be understood to include corporations or 
any other owner of property. 

*Cf. London & S. W. Ry. v. Gomm (1881) 20 Ch. D. 562; Trevelyan v. 
Trevelyan (1885) 53 L. T. R. 853; Gilbertson v. Richards (1859) 4 H. & N. 
276; Kenrick v. Dempsey (1856) 5 Grant 584 discussed Gray, Rule Against 
Perpetuities (3rd ed.) §485. 

*In exercising these powers the donee acts in his own name in which 
respect they are to be distinguished from the cases of an attorney or 
agent who acts in the name of "his principal. 
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confer an estate less than absolute ownership with the power or 
may confer a power without any estate in the property. 4 It is our 
purpose to discuss the application of the Rule against Perpetuities 
to limitations arising under powers of the third class. 5 

DIVISION OF POWERS. 

These powers may, for the purpose of this discussion, be 
classified under the following headings : A. Powers in an execu- 
tor, 7 B. Powers in a trustee, 8 C. Powers in trust,* D. Powers of 
appointment, 10 E. Powers of revocation. 11 

There are several principles common to all of these powers 
which require preliminary attention before proceeding to the con- 
sideration of each one in detail. 12 

*It will be observed that powers of the third class are conferred by the 
exercise of powers of the first class. 

"The law relating to the application of the Rule against Perpetuities 
to limitations under powers is of very recent development. Mr. Chance 
writing in 1831, repeated in edition of 1841 at section 302, says: "There is 
not much in the books with reference to the law of perpetuity, as par- 
ticularly applicable to powers; we may briefly notice the subject, so far 
as concerns the creation of powers, under five divisions." 

The distinction between legal and equitable powers does not seem to 
be of any importance in the present discussion. 

V. g. — To my executor with power to sell real estate to pay legacies 
and debts or for distribution. 

*e. g. — To A in trust for B for life, and after his death to X and his 
heirs with power in A to sell real estate at any time during the continuance 
of the trust._ 

"The distinction between a power in trust and a power in a trustee is 
this: a power in trust is where the sole benefit to the parties entitjed lies 
in the exercise of the power, and when that is done or disposed with, the 
trust terminates. 

A power in a trustee is where the trustee, who has the legal title sub- 
ject to a super-imposed trust, has vested in him power with respect to the 
trust property, and where the trust still continues, whether the power is 
exercised or not. Two examples will illustrate the distinction: 

To A in trust for B for life, and after his death to V and his heirs, 
with power in A at any time during the trust, to sell any or all of the 
trust property and invest the proceeds upon the same trusts. This is a 
power in a trustee. 

To A with a direction or power to sell the real estate and divide the 
proceeds among B and his heirs on or before the death of C, a living 
person. This is a case of a power in trust. 

"e. g. — To A for life with power to appoint by will. 

"e. g. — Deed by A to B in trust for C for life, &c, with power in A 
at any time to revoke and declare new uses. 

"The distinction between the different kinds of powers in this connec- 
tion is generally overlooked. 1 Chance, Powers, 302 divides the subject 
as follows: 1. Power to reduce an unborn tenant in tail to a tenant for 
life. 2. Common powers of sale in a will. 3. Common powers of sale 
and exchange. 4. Powers of leasing. 5. Miscellaneous cases. 

Mr. Marsden, Perpetuities at p. 234, makes no division of powers at all 
and discusses them as if they were all subject to the same general principle. 
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THE RULE APPLIES TO THE LIMITATIONS UNDER THE POWER. 

The Rule against Perpetuities has for its object the destruction 
of future interests which may vest at a remote period. The 
rule, therefore, does not apply to the power, but applies, if it 
applies at all, to the future interest limited under the power. 
There is nothing in the terms of the rule, whichever way it is 
stated, or in its history, to warrant the notion that it has anything 
to do with the validity or operation of a power of any kind. The 
questions to be considered are: (1) Is the power valid, i. e., can it 
be lawfully exercised ? (2) If it can, has it been exercised accord- 
ing to its terms, and are the limitations thereunder such as are 
thereby authorized? (3) If these two questions are answered in 
the affirmative, can the limitations take effect? The Rule against 
Perpetuities is involved in the third question only. The answers 
to the first and second are to be found in the law of powers. The 
rule, therefore, has no concern with the circumstance that the 
power may be exercised at any future period, whether remote or 
not. It has never been supposed that the rule applied, for in- 
stance, to the birth of the great-grandchild of the testator, or to the 
return of B from Rome, although it may apply to the interests 
limited to take effect on the happening of these events. It 
appears, therefore, that the Rule against Perpetuities touches 
powers only in so far as the interests limited under them violate 
the rule. It is, of course, true that as the rule destroys the interest 
limited under the power, it produces the practical consequence that 
sometimes the power is nugatory. If the power is exercised and 
an attempted limitation made, the person specified has no title, not 
because the power is bad, but because of the application of the rule 
to the interest. 

The first question therefore is this — Does the rule apply to the 

Mr. Lewis, Perpetuities discusses the subject under two chapters: Chap. 20, 
powers of appointment and limitations in pursuance thereof; Chap. 23, 
limitations and exercise of powers of sale, exchange, partition, leasing 
and the like. The learned author, however, does not clearly distinguish 
between these powers in his discussion. Mr. Gray, Rule Against Perpetuities 
(3rd ed.) 1915, § 473 considers all powers as subject to three principles 
which he states as follows: "In powers, questions of remoteness are 
governed by three rules, i. If a power can be exercised at a time beyond 
the limits of the Rule against Perpetuities, it is bad. 2. A power which 
cannot be exercised beyond the limits of the Rule against Perpetuities is 
not rendered, bad by the fact that within its terms an appointment could 
be made which would, be too remote. 3. The remoteness of an appoint- 
ment depends on its distance from the creation and not from the exercise 
of the power. The first two rules relate to the creation of powers, the 
third rule to their execution." 
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limitations under the power at all? If it does apply we then have 
the question, since a power is always created by some instrument, 
as a deed or will, of the time from which the period prescribed by 
the rule runs, whether from the time of the creation of the power 
or from the time of its exercise. 

The notion that a power may be remote — that the rule applies 
to the power — is strongly embedded in the books, and has no 
doubt caused much confusion, 13 although some text writers appear 
to recognize the principle that the rule applies to the limitation and 
not to the power. 1 * 

EXCEPTION IN CASE OF POWERS. 

The further question arises as to whether a limitation under a 
power in conformity with the general rule must vest within the 
period prescribed, or whether an exception arising by reason of 
the intervention of the exercise of the power will be allowed and 
a limitation admitted, which, as it turns out, vests in time, although 
looking forward from the time of the creation of the power there 
was a possibility that it might not vest in time. 18 The extent of 

"Mr. Marsden, Perpetuities, 234 says, "A power may be void for remote- 
ness in (1) the scope or purpose of the power, (2) the subject matter 
(3) the donee, (4) the objects, (5) the origin, (6) the duration, and (7) 
the time at which the power is exercisable." This, however, perpetuates 
the unfortunate notion that the rule applies to the power, and introduces 
an analysis of the particulars in which the exercise of the power may 
create limitations violating the rule, which is not easy of comprehension, 
and is difficult to square with the authorities. Mr. Gray, Rule against Per- 
petuities (2nd ed.) §§ 473, 475, 476, 535, speaks of a power as being void 
because remote, but in the third edition of his book (1915), § 474a and 
474&, he calls attention to this inaccuracy. The notion of the remoteness 
of the power appears in several recent discussions: A. M. Kales, 26 Har- 
vard Law Rev. 64; J. L. Thorndike, 27 Harvard Law Rev. 705 and in 
the same volume at 709-710, the latter author notices the point taken by 
Mr. Gray, that it is not the power which is remote, without, however, 
offering any answer. 

""The period for the commencement of the limitations in point of 
perpetuity is the time of the execution of the power." 1 Sugden, Powers 
(8th ed.) 395, 396; Mr. Challis, Real Property (3rd ed.) 193, says: "When 
an executory limitation arises under the exercise of a special power of 
appointment, the time from which the period prescribed by the rule begins 
to run, is the date of the coming into operation of the original instrument 
creating the power, not that of the instrument by which the power is 
exercised." 

"Mr. Hayes, Common Law. 57, 70, says: "As a general principle, every 
limitation which trangresses the rule is altogether void in its inception ; 
though this principle appears to have been, in some degree, disturbed by 
holding all executory limitations, in defeasance of an estate tail, to be 
good in their creation, and by the indulgence, extending more recently to 
powers." 
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this exception will be discussed separately with reference to each 
particular power as the rule differs in the several cases. 16 

DESTRUCTIBLE POWERS. 

An interest destructible by the owner of the fee is not remote 
from any point of time. The common law seems to avoid any 
regulation of a subject which is sufficiently controlled by individual 
action. 17 There is no occasion, therefore, for the law to destroy 
such a future limitation as the self-interest of the owner may be 
sufficiently relied on to promote the public policy which has in view 
the destruction of remote future interests. 18 A limitation which 
may be made under the destructible power is governed by the 
same principle. 

A destructible power may therefore be defined as a power 
exercisable as to a legal title, which title is subject to the uncon- 
trolled disposition of the absolute owner. The power, therefore, 
exists only by the sufferance of the owner, and any exercise of it 
is regarded as made with his consent and therefore judged as if 
exercised by him. The limitations made by the exercise of the 
power are subject to the Rule against Perpetuities and their remote- 
ness is determined by the distance in time from the exercise of the 
power. So long as such a power remains unexercised there is 
nothing for the Rule against Perpetuities to operate on. This is 
believed to be the real principle involved in the decisions collected 
in the note. 19 

"We mast distinguish between the cases where the limitations which 
were in fact made under the power were held void for remoteness and 
the case where the power was not in point of fact exercised, consequently 
no limitations made but as the power might create limitations which 
would violate the rule it was held impossible to exercise it so as to create 
valid limitations. 

"A similar application of this principle is to be found in the law of 
contracts in restraint of trade. They were not void per se at common 
law, which took no notice t of them until a party interested set up their 
invalidity. The shifting from this individualistic point of view to the 
modern theory of interference by the State is illustrated by the provisions 
of the Federal Anti-Trust Law of 1890. 

"Gray, Rule against Perpetuities (3rd ed.) §§ 443, 482; 3 Preston, 
Abstracts 286 semble; 3rd Report of Real Property Commissioners (1833) 
34. These authorities, however, do not assign the reasons stated in the 
text. 

"(a) Powers destructible by the barring of an estate tail: Waring v. 
Coventry (1833) 1 Myl. & K. 249; Cole v. Sewell (1842> 4 Dorr & 
W. 1; Ferrand v. Wilson (1845) 4 Hare 343, semble; see Gray, Rule 
against Perpetuities (3rd ed.) §§ 502, 503; Lantsbery v. Collier (1856) 
2 Kay & J. 709, semble; Briggs v. Earl of Oxford (1852) 1 De. G. $&. & 
G. 362; In re Earl of Stamford & Warrington [1912] 1 Ch. 343; Barber 
v. Pittsburgh, F. W. & C. Ry. (1897) 166 U. S. 83, 17 Sup. Ct. 488, 
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The common statement is that the powers are valid or not 
remote. They may sometimes be remote as of the date of 
their creation, but the running of the period prescribed by the 
rule has been stopped by the circumstance that in the meantime 
the real owner of the fee has come into complete control thereof. 20 

There is another matter to be noted. The judges and text 
writers constantly speak of a power as void in its inception, and 
when valid in its inception, as void in its execution. This lan- 
guage betrays the confusion in thought resulting from the notion 
that the rule applies to the power, that is, that a power may be 
remote. By the expression "power void in its inception", is meant 
a power under which no limitation can ever be made which will 
conform to the Rule against Perpetuities. This expression has, 

setnble; see Gray, Rule against Perpetuities (3rd ed.) § 509 q. Where, 
however, the limitations are antecedent to the estate tail and indestructible 
by barring the entail the Rule against Perpetuities applies. Case v. Dro- 
sier (1837) 2 Keen 764; Floyer v. Bankes (1869) L. R. 8 Eq. 115; Coch- 
rane v. Cochrane (1883) 11 L. R. Ir. 361. 

(b) Powers in a trustee of a trust which may be determined at any 
time by the cestui que trust calling for the legal title to the fee. Wallis 
v. Freestone (1839) 10 Sim. 225; Lantsbery v. Collier (1856) 2 Kay & J. 
709, semble; In re Brown's Settlement (1870) L. R. 10 Eq. 349; In re 
Cotton's Trustees (1882) 19 Ch. D. 624; Hasker v. Summers (1884) 10 
Vict. L. Rep. Eq. 204; Hart v. Seymour (1893) 147 111. 598, 25 N. E. 246; 
O'Rourke v. Beard (1890) 151 Mass. 9, 23 N. E. 576; Howe v. Morse 
(1899) 174 Mass. 491, 55 N. E. 213; Pulitzer v. Livingston (1896) 89 Me. 
359, 36 Atl. 635; Cooper's Estate (1892) 150 Pa. 576, at 585, 24 Atl. 1057; 
Reed's Estate (1910) 37 Pa. C. C. R. 205. 

(c) When the trust terminates, an absolute interest necessarily be- 
comes vested in one or more persons. If the subject matter is real estate, 
and the circumstances are such that the Statute of Uses applies, the 
power of the trustee fails, as the legal title is at once taken away from 
him by force of the statute; and the powers have nothing upon which to 
operate. Where the statute does not apply, the party or parties are en- 
titled to call for a conveyance of the legal title. It remains in the trustee, 
if at all, by sufferance only, and the powers are at any time destructible 
by the parties to which the proceeds belong. Any limitations by the 
trustee in such case are, in effect limitations by the cestui que trust, who 
is the real owner, as they are made by his sufferance only. 

(rf) So also powers of sale conferred upon mortgagees, their heirs, 
executors and administrators fall within the same principle because the 
mortgagor may always destroy them by paying off the mortgage. Cf. 
Hayes Introd. to Conveyancing (3rd ed.) 469 n. 127; Lewis, Perpetuities 
561. 

(e) Property is frequently conveyed to trustees, in trust, to secure 
bonded indebtedness, and in such cases there is frequently inserted in the 
deed of trust a power of sale to be exercised, if occasion requires, for the 
benefit of the purchasers of the bonds. There was such a power in the 
case of Bancroft v. Ashhurst (Pa., 1860) 2 Grant 512, but no question 
as to the application of the rule was raised. 

"Mr. Gray, Rule against Perpetuities (3rd ed.) § 509 J. says, "That 
powers which can be destroyed by those equitably interested in an estate 
demanding a conveyance are not too remote, seems never to have been 
directly held in England, but there is no decision inconsistent with such 
a view." 
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however, sometimes been applied to powers which might be exer- 
cised so as to create a valid limitation. By a power valid in its 
inception but void in its execution, is meant a power under which 
valid limitations can be made but whch in fact has been so exer- 
cised as to create a void limitation. These cumbersome phrases 
are not necessary to the proper understanding of the subject and 
will be eliminated from the discussion in the interest of clear 
thinking. 

We are now in a position to discuss the application or the non- 
application of the Rule against Perpetuities to the limitations under 
the various kinds of powers which have been pointed out in the 
order named. 21 

"It is believed that the ulterior object of the Rule against Perpetuities 
is to promote alienability, which it accomplishes by destroying those future 
interests which do _ not vest within a certain period, and by so doing 
hastens the restoration of the property to its former condition of absolute 
ownership in one individual, the state of affairs most favorable to alien- 
ability. With this principle in view we may lay out the discussion under 
the following headings: 

1. The Rule against Perpetuities is not called for unless the absolute 
ownership is split up into a series of estates. 

2. The period prescribed by the rule begins to run from the time the 
absolute ownership is split up, and a new period cannot start until the fee 
has been restored to its former condition, which restoration may be accom- 
plished in fact or by way of fiction. 

3. Some of the future estates may arise by the execution of a power, 
as to which estates the rule applies. 

4. These powers arise somewhere in the projection of the estates dur- 
ing the running of that period, and may be exercised to create a link in 
the chain of limitations as powers of appointment, powers in a trustee 
as to the equitable estate, powers in trust, and powers of revocation, 
or may be exercised independently of the limitations as powers in an. 
executor and powers in a trustee as to the legal title. 

5. The sole difficulty in the case of powers is, in answering the ques- 
tion: does the exercise of a power stop the running of the period pre- 
scribed by the rule and start a new period from the time of the exercise? 

6. Where the power in the chain of limitations is of such a nature that 
the donee may restore the property to its former condition of absolute 
ownership he may be regarded as having done so by way of fiction unless 
he has in fact done otherwise and a new period will begin to run. 

a. A power to appoint by deed or will unrestricted as to objects is such, 
a power. 

b. There is a difference of opinion as to whether a power to appoint 
by will only unrestricted as to objects is such a power. 

7. Iu all other cases of powers in the chain of limitations the exercise 
of the power does not stop the running of the period. 

8. In the case of powers independent of the limitations there is a 
conflict of opinion. It seems to be generally held in practice in effect 
that the period runs from the time of the exercise of the power. There 
is strong opinion among the text writers to the contrary. No case, 
however, has arisen in which the limitation under such a power has 
been remote from the time of the creation of the power. 

9. The power in the chain of limitations is a_ joint introducing a 
certain flexibility in consequence of which an exception has been allowed 
to the strict rule that a limitation is void unless it must, speaking from 
the time the absolute ownership is split up, vest within the period. It 
is not clear, however, how far this exception extends. 
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POWERS IN AN EXECUTOR. 



An executor is one appointed to the office of executing a man's 
last will and testament, and in strictness the executor has to do 
only with personalty. A will relates to lands, and a testament 
relates to personal property, and if a person is named as trustee, 
he must be so specifically designated in the will. A will, further- 
more, is a mere devise of real estate and needs no executor ; conse- 
quently a power of sale contained in a will is a common law power 
and to be strictly construed as such. At common law the power 
to sell conferred upon the executor was a mere warrant of attorney, 
did not pertain to him as executor, and therefore did not pass to 
his successors in the office but died with him. 22 The case of a 
power in an executor qua' executor is always a power in trust. 
The case generally presented is that of a power to sell real estate, 
and the power may be appendant when the executor has the title, 
or in gross when the title is in the heir or devisee. 23 Where a 
trust is created under the will, the powers conferred, if any, are 
powers in a trustee. It is often a difficult matter to determine 
when the executorship ends and the trusteeship begins. 

Since it is the duty of an executor to settle up the estate as 
rapidly as possible, any powers vested in him as executor will be 
exercisable only for that purpose and only until the final settle- 
ment. The time spent in settling the estate is always under the 
control of the specific and residuary legatees and devisees. Conse- 
quently, the executor's powers are always destructible by them 
unless exercised immediately after the testator's death. 

If the duties of executor and trustee are kept clearly defined 
it is probable that no case will arise where the duties of the execu- 
tors will extend beyond 21 years from the death of the testator. 
When those duties end any power of sale in the executor will fall. 

If, therefore, such a power is regarded as destructible, the 
period prescribed by the rule will run from the time of its exercise. 
On the other hand, if we adopt the theory that the duties and 
powers of the executor must be exercised within a reasonable time 
after the testator's death, and that the executor acts by delegation 
from the testator, the period will run from the time of the creation 
of the power. 24 

^This difficulty has been overcome by statute in many jurisdictions. 

"The common case of a naked power of sale. 

"There is an almost complete dearth of authority on powers of sale 
in an executor.- Mr. Marsden, Perpetuities, 247, in speaking of a power 
of sale for raising money to pay debts, etc., says: "Such a power is in 



POWERS AND PERPETUITIES. 545 

POWERS IN A TRUSTEE. 

Powers in a trustee are powers conferred upon the trustee 
enabling him to deal, 1. with the legal title free from the claim of 
the cestui que trust, 2. with the equitable title. 25 

POWERS IN A TRUSTEE AS TO THE I.EGAI, TITM. 

Powers vested in a trustee as to the legal title simply enable 
him to dispose of the title free of the claim of the cestui que trust. 
That this is so appears from the fact that even without the power 
he may freely dispose of the title to a purchaser for value without 
notice. He therefore has power to dispose of the title as dominus 
without reference to the power, and cannot be said to be acting 
under it so far as his limitations of the title at law are concerned. 
Powers of sale, exchange and leasing, partition and mortgage, are 
the common instances which occur in modern times. Powers 
to lease will be separately discussed, and since powers of sale, 
exchange and partition are of the same nature, the discussion will, 
for convenience, be confined to powers of sale. 28 

Where the circumstances are such that the cestui que trust is 
entitled to terminate the trust, the power in the trustee falls with 
the trust and no question can arise as to the validity of any limita- 

the nature of a trust the beneficial interest under which vests within 
the legal period. It would seem also that it is not, in fact, exercisable 
beyond the line of perpetuity, or indeed beyond a reasonable period from 
the testator's death." See alsoJLewis, Perpetuities 558, 559, quoting Third 
Report of Real Property Commissioners, (1833) 35; Mr. Gray, Rule against 
Perpetuities (3rd ed.) §486, says the power is valid because it must be 
exercised within a reasonable time, and creditors and legatees have a 
present right to have the property at once. In Persons v. Snook (N. Y., 
1862) 40 Barb. 144, a naked power of sale in an executor was considered 
as being in violation of the New York Revised Statutes. In Atwater v. 
Russell (1892) 49 Minn. 22, 51 N. W. 624, the executors were to sell 
as soon, in their judgment, as the property could be sold for a reasonable 
price, which was held unobjectionable under the Minnesota Statute. 

"An example will illustrate the distinction: To A in trust for B and 
C for life, and after the death of the survivor, to X, and his heirs, with 
power in the trustee to apportion the income between B and C in such 
proportions as he shall think fit. This is a power to affect the equitable 
estate. 

To A in trust for B for life, and after his death to his children then 
living, for their lives, and after the death of the survivor, to the Y 
charity, with power in the trustee to sell the trust property at such times 
and at such prices as he may think best. This is a power to affect the 
legal title. 

"Nearly all the decided cases appear to involve powers of sale. The 
case of a power to purchase land should be governed by the same 
principle although no decision has been found and the question is not 
noticed by the text writers. 
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tions made by its exercise, although in some cases the court has 
supposed that the unrestricted power in the trustee was material in 
determining the validity of the trust. 27 So also the circumstance 
that the trust is sustained is immaterial as the trust may remain 
even though the power cannot be validly exercised. 28 

APPLICATION OF RULES TO POWERS IN A TRUSTEE AS TO THE 
LEGAL TITLE. 

There has been considerable difference of opinion over the 
application of the Rule against Perpetuities. It is, of course, clear 
that the rule applies to the limitations made by the exercise of the 
power just as to any other limitations, and that the only question 
really involved is as to the date from which the period prescribed 
by the rule begins to run. Two cases may arise: 1. where the 
limitations are such that the power must be exercised within the 
period prescribed by the rule dating from the time of the creation 
of the power. 29 2. where the power is unlimited as to the time of 
its exercise. 

POWERS IN A TRUSTEE AS TO THE LEGAL TITLE EXERCISABLE ONLY 
WITHIN THE PERIOD. 

In the first case the power is, according to the common state- 
ment, valid. In all of the cases which have arisen, the power has 
been exercised to create an interest arising and vesting at the 
time of the exercise of the power, consequently it has never been 
necessary to inquire whether the period prescribed by the rule 
runs from the time of the exercise of the power. While such a 
power might be exercised so as to create a limitation remote from 
the time of the creation, no such case has been found in the books. 
It is generally said in these cases that the power is valid without 
any statement of the underlying reasons. In the cases collected in 

"See note 19b ante; Barnum v. Barnum (1866) 26 Md. 119; Seamans 
v. Gibbs (1882) 132 Mass. 239; Wheeler v. Pellowes (1884) 52 Conn. 
238; Cooper's Estate (1892) ISO Pa. 576, 24 Atl. 1057; Walsh v. Waldron 
(1892) 63 Hun 315, 17 N. Y. Supp. 829; Haynes v. Sherman (1889) 117 
N. Y. 433, 22 N. E. 938. In Hutchison's Appeal (1876) 82 Pa. 509, the 
court held, in refusing partition, that it was immaterial that the power of 
the trustee might be exercised so as to create a perpetuity. 

58 Accordingly no question as to the power was involved in these cases 
where the trust was sustained. Armstrong v. Barber (1909) 239 111. 389, 
88 N. E. 246. 

°This may occur because the power is expressly limited to be exer- 
cised within the period, or the terms of the trust to which it is attached 
are such as to control the exercise of the power within that period. 
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the note, 80 a power of sale was either expressly limited to be exer- 
cised within the period or so confined by the terms of the trust to 
which it was attached. 31 

POWERS IN A TRUSTEE AS TO THE LEGAL TITLE EXERCISABLE AT 
A REMOTE PERIOD. 

Where the power in a trustee as to the legal title is exercisable 
at a remote period some difficulty arises. The question here again 

M In the following cases the power of sale in the trustee was exer- 
cisable upon the construction adopted only within a period which was 
not remote dating from the time of the creation of the power, and it 
was held or agreed that the Rule against Perpetuities did not apply. 
Biddle v. Perkins (1829) 4 Sim. 135; Powis v. Capron (1830) 4 Sim. 
138; Boyce v. Hanning (1832) 2 Cromp. & J. 334; Wood v. White (1838) 
4 Myl. & C. 460, semble, question of remoteness passed over. Nelson v. 
Callow (1848) 15 Sim. 353; Taite v. Swinstead (1859) 26 Beav. 525; 
In re Tweedie & Miles (1814) 27 Ch. D. 315 discussed in Gray, Rule 
against Perpetuities (3rd ed.) § 509-c. Mandlebaum v. McDonnel (1874) 
29 Mich. 78; Wilkinson v. Buist (Pa., 1889) 23 W. N. C. 311; Heard v. 
Read (1898) 171 Mass. 374, 50 N. E. 638. 

Where there is a power of sale vested in a trustee the question will 
often arise whether the power is still valid to be determined by the con- 
struction of the terms of the trust and when the decision is that the 
power fails after a certain time and that time is within the Rule against 
Perpetuities no question as to remoteness is presented. ' Such was the 
case in the following decisions: Wolley v. Jenkins (1856) 23 Beav. 53, 
s. c. 3 Jur. N. S. 321; Romiliy M. R. at page 361 said that the exercise 
of the power had been in terms confined to the period prescribed by the 
rule probably" in consequence of an apprehension which prevailed that 
such powers unlimited in time were void as offending the Rule against 
Perpetuities, which apprehension was not founded in law. In re Brown's 
Settlement (1870) L. R. 10 Eq. 349. 

In many cases of trusts the question has arisen whether the trustee can 
exercise a power of sale after the termination of the first living estates. 
It is clear that the oeriod of 21 years has still to run so far as the Rule 
against Perpetuities is concerned and an exercise during that period would 
be valid. In these cases the Courts have said that by the terms of the 
trust the power was to be exercised within a reasonable time after the 
death of the life tenant and did not violate the rule. In re Lord Sudlley 
and Baines & Co. [1893] 1 Ch. 334; Peters v. Lewes & E. G. Ry. (1881) 
18 Ch. D. 439 dictum Jessell M. R. 

"No question as to the application of the Rule against Perpetuities 
will be involved in the following cases : (a) Where the question is whether 
the partition will lie: Biggs v. Peacock (1882) 20 Ch. D. 200; Boyd v. 
Allen (1883) 24 Ch. D. 622; Bigelow v. Cady (1897) 171 III. 229, 48 N. E. 
974; Armory v. Lord (1853) 9 N. Y. 403. (b) Where there is a restraint 
on the time of the sale: Rosher v. Rosher (1884) 26 Ch. D. 801; Winsor 
v. Mills (1892) 157 Mass. 362, 32 N. E. 352. (c) Where the trust prop- 
erty has been sold and the controversy is over the distribution of the 
proceeds: Clark v. Piatt (1861) 30 Conn. 282; Brewer v. Brewer (N. Y., 
1877) 11 Hun 147. (d) Where there is an action to set aside a deed of 
settlement on the ground of duress: Fonseca v. Jones (1911) 21 Mani- 
toba, 168. (e) In Want v. Stallibrass (1873) L. R. 8 Exch. 175, the 
vendee sued for return of the deposit money and recovered, and no ques- 
tion was raised as to the power of sale, (f) Where there is a proceeding 
by the creditor of a cestui que trust to reach the debtor's interest in the 
estate, and the question is what that interest is: Haxton v. Corse (N. Y., 
1848) 2 Barb. Ch. 506. 
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is, from what date does the period prescribed by the rule run. This 
question, however, is never asked. The conventional view is that 
the validity of the power is determined by its remoteness from the 
time of its creation. 32 

The law on this subject, however, is in a very curious con- 
dition, and a great deal of learning and ingenuity has been expended 
without any very substantial results. There is apparently no 
express authority, 31 and the general opinion in practice seems to 
be according to the common statement, that such powers are valid. 
There is a conflict of opinion amongst the text writers 34 although 

"There is, therefore, some inaccuracy in Mr. Gray's language, Rule 
against Perpetuities (3rd ed.) § 487, when he says, that such powers do not 
form exceptions to the Rule against Perpetuities. 

"See remarks of Mr. Lewis, Perpetuities 548. 

"For a discussion of the learning on the subject, see Gray, Rule against 
Perpetuities (3rd ed.) §§ 487-507. Lewis, Perpetuities, Ch. XXV, 541. The 
reader will observe that the language which Mr. Lewis uses in summing 
up the views of the different text writers is very inaccurate and confusing. 
He mixes up powers of appointment with pow«rs in a trustee, and it 
seems that a large part of the difficulty in the subject has arisen from the 
failure to sharply distinguish between these two powers. 

Many text writers and judges follow the dictum of Lord Eldon in 
Ware v. Polhill (1805) 11 Ves. 257, at 283, and take the position that the 
power is void because remote; Lewis, Perpetuities, 556. On page 560, how- 
ever, this learned author admits that the courts may find some practical 
ground for excluding such powers from the operation of the rule. In Cres- 
son w.Ferree (1872) 70 Pa. 446 there was a power of sale vested in trustees, 
unlimited as to time. A sale was made by the trustees under the power 
during the continuance of the trust, and the purchaser refused to take 
title. On a case stated, it was held that the title was good, and that the 
exercise of the power by the trustee was valid. Sharswood, /., in the 
Supreme Court, said, "We may concede that a general power over an 
estate, without limitation of time — unless after an estate tail — would vio- 
late the rule against the creation of perpetuities. In this case, however, 
the power of sale is clearly limited to the period during which the trusts 
created by the will subsist, or some of them; and that cannot exceed a 
life or lives in being at the death of the testator." 

In Wilkinson v. Buist (1889) 124 Pa. 253, 16 Atl. 856, there was a power 
of sale in the trustees unlimited as to time. The court in an opinion by 
Clark, /., said that the other provisions of the will indicated that it was 
to be exercised only during the lifetime of the widow, and then the 
learned judge made use, by way of dictum, of the following language: 
"A power of sale without limit would doubtless be bad under the Rule 
against Perpetuities, and a testator will not be presumed to have intended 
anything so absurd." 

On the other hand, there is a greater weight of authority that the 
dictum of Lord Eldon is to be disregarded, and that such powers are, 
without assigning any very definite reason, valid. 2 Sugden, Powers (8th 
ed.) 494; Chance, Powers § 313; Marsden, Perpetuities 241, 242. This 
learned author says that the doubt created by the dictum of Lord Eldon 
has been removed. "It is certain that the common powers of sale and 
exchange have not, in general practice, been expressly restricted, as to 
their exercise, within the limits of time imposed by the rule." Challis, 
Real Property (3rd ed.) 194 "It has been said, indeed, that they (such 
powers), relax the restraint which a common settlement imposes, and 
that they are mere words of management of estates." Wigram, V. C, 



POWERS AND PERPETUITIES. 549 

none of them appear to recognize that the real question is as to 
the time from which the period prescribed by the rule begins to 
run, and they all approach the subject as if the question was as to 
the remoteness of the power from the time of its creation. It is 
in this branch of the law that this unfortunate notion of the 
remoteness of a power has produced the greatest confusion. 

It is necessary, therefore, to examine the question on principle. 
It is submitted that the period prescribed by the rule runs from the 
time of the exercise of the power because the power is independent 
of the accompanying limitations, upon which its exercise or non- 
exercise has no effect, and, further, because the trustee does not 
make any limitations under any power derived from the creator 
of the trust. The only effect of the power is to enable the trustee 
to make a good legal title, clear of the equitable estate of the 
cestui que trust. The chief distinction between the trustee's power 
and the other powers we have been discussing is that, in the case 
of a trustee, there is a sale or a receipt of some other property 
in exchange, and in all other cases there is a Clear gift of a limita- 
tion under the powers. 

This proposition is new and requires some argument to support 
it as it will not be readily accepted. Suppose the trustee sells the 
trust property under the power ; what future interest is limited to 
which the rule can apply, and when is it created? The practical 
form in which the question arises is in the consideration of the 

in Ferrand v. Wilson (1845) 4 Hare 344, at 381 ; Marshall's Estate No. 1 
(1890) 138 Pa. 260, 22 Atl. 90, dictum; Cooper's Estate (1892) 150 Pa. 
576, 24 Atl. 1057. 

Mr. Gray, Rule against Perpetuities (3rd ed.) §§ 482, 488, 490, concludes: 
that such powers are valid because the trusts to which they are attached 
must come to and # end or be destroyed within the limits fixed by the Rule 
against Perpetuities, that they are unobjectionable because they are 
destructible, upon which it may be observed, (1) that a trust does not 
necessarily come to an end within the period fixed by the rule; (2) that 
the powers are indestructible during the continuance of the trust. Mr. 
Gray appears to draw no distinction between the powers of a trustee over 
the legal title and his powers over the equitable title. A case may arise 
where the trust will not terminate within the period fixed by the Rule 
against Perpetuities. Thus, where there is a devise to A in trust for B 
for life, at his death in trust for the oldest grandchild of C then living, 
for life, and after the grandchild's death, to X a living person, and his 
heirs, with power in the trustee to sell at any time during the continuance 
of the trust. B dies, living a grandchild of C. The life estate in this 
grandchild is good, and the trust must remain until his death. Mr. Gray, 
Rule against Perpetuities (3rd ed.) § 500, says that the power in such a 
case is void, because it may be exercised at a remote period. To say 
that the power is valid because the trust must come to an end within the 
period fixed by the rule, and then, when faced with a case where the trust 
continues beyond the period, to say merely that the power is void, does 
not, it is submitted, meet the difficulties of the case, and comes danger- 
ously near begging the question. 
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validity of the title offered by the trustee. We shall undertake to 
show that the rule applies to the limitations made by the trustee 
under the power, and that the period prescribed by the rule begins 
to run from the time he exercises it, and not from the time of the 
creation of the trust. 

Can the interest limited by the trustee in disposing of the legal 
title be said to be created by the settlor of the trust? This point 
appears to have been assumed by text writers and judges who have 
discussed the point. 35 They say that the interests are limited by 
the donor of the trust, and the period, therefore, begins to run 
from the date of the settlement. It is submitted that the notion is 
erroneous, that the interests are not created by the donor, and the 
period begins to run from the time the trustee disposes of the title. 
We shall consider the question (1) at law, (2) in equity. 

1. At law. The owner of the fee at law has, in his own right as 
domimis, sold that fee to another. There was notice of an equi- 
table right in a third party created by an instrument existing in a 
previous chain of title. That equitable right does not prevent the 
passing of the title at law. By reason, however, of a particular 
provision in the instrument, the trustee can dispose of the title 
free from the claim of the cestui que trust, where otherwise he 
could dispose of it only subject to that claim. The trustee's right to 
dispose of the title does not spring from the power but from his 
title as dominus. The only effect of the power is to shift the right 
of the cestui que trust. If, therefore, the trustee should in the 
conveyance limit interests which violate the rule, as he undoubtedly 
might, the void limitations would not arise under the power. They 
would be void without the presence of the power. 

Are such limitations to be considered as being created by the 
donor of the trust? The donor has parted with the entire legal 
title ; he has completely exhausted the fee by his limitations. How, 
therefore, can any further limitations be made by him ? The trus- 
tee does not act as his attorney or under a common law power. 
Suppose the trustee sells the trust property to a purchaser for value 
without notice. Would anyone argue that in such a case the 
remoteness of an estate limited in that conveyance was to be judged 
as of the time of the creation of the trust ? If the purchaser became 
affected with- notice of the trust after the conveyance, it would 

"An eminent judge (Sterling, L. J., in Goodier v. Edmunds [1893] 3 
Ch. 455, at 460) has said that the power offends the rule because it 
enables the donee of the power to vest in a purchaser an estate in fee 
simple after the expiration of the prescribed period. This remark assumes 
the question in dispute, which is, from what date does the period run. 
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necessarily follow, unless the principle contended for is adopted, 
that the limitation in the deed under which he had taken might 
suddenly become void. The application of the Rule against Per- 
petuities is not an equitable doctrine, .and does not depend on notice. 
How can the circumstance that the purchaser has notice of the 
trust, but takes discharged thereof because of the power, invalidate 
on the ground of remoteness a limitation which otherwise would 
be valid ? There is no more room, to say, in such a case, that the 
disposition of the fee or any other interest is a disposition by the 
settlor of the trust, than there is to say that a limitation by a 
vendee years after he has acquired title is to be judged as to its 
remoteness by its distance in time from the date he purchased 
the title. 

2. In equity. In equity, the power operates as to the equitable 
estate of the cestui que trust to shift that estate from one property 
to another. It is not, therefore, in equity the limitation of a new 
estate or of any future interest. The trustee is under a duty with 
respect to a certain piece of property, as to the estate of the cestui 
que trust therein. He, in pursuance of a power, shifts that estate 
and his duty from that property to another. It is therefore sub- 
mitted that in equity there is no limitation of an estate or future 
interest, and there is, therefore, no reason for the rule to apply in 
equity any more than at law. This argument has been put in this 
form : that the power does not defeat or destroy estates but only 
effects a change of title, 38 to which three answers have been 
offered, (1) that it is an equitable answer to a legal objection. 37 
To this it may be replied that there is no legal objection. The 
limitation at law is a transfer of the fee, and is totally outside the 
application of the rule. (2) The second answer suggested is, that 
the exercise of the power may cause an entire change in the nature 

"2 Sugden, Powers (8th ed.) 494. 

"Hayes' Introduction to Conveyancing (3rd ed.) 470. The learned 
author assumes that the power is void at law. In this assumption, it 
is admitted, lies the fallacy of his position. The power does not exist 
at law. 

"If Blackacre be well sold and conveyed under a power of sale, there 
must be a destruction of all interest in Blackacre: and when the objection 
is to the validity of the power over Blackacre, as transgressing a rule of 
law, it can be no answer to say that the money is liable in equity to be 
laid out in land, to be settled to' the same uses, and that, therefore, White- 
acre may be purchased and substituted, or Blackacre itself may be re- 
purchased and re-settled." Hayes, op. cit. 470, n. a. 

This is the learned author's answer to Sugden's observation that in 
the exercise of the power there is merely a change of title and not a 
destruction of interest 
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of the property, 38 as from real estate to personal property or 
vice versa, and may therefore alter the course of descent and the 
nature of the cestui que trust's interest, and to this it may be 
replied that it is no concern of the Rule against Perpetuities 
whether the nature of the property is changed or not. The fact 
that the settlor has authorized a change is a sufficient answer in 
the law of trusts. Why, therefore, should it not be to the Rule 
against Perpetuities? 

The third answer suggested is, that the power enables the 
trustee to create a new equitable estate in the property purchased 
with the proceeds of the sale. To this it may be replied that the 
estate or right in rem. which the cestui que trust has in the new 
property purchased with the proceeds of the sale, is a right created 
by law and not a right created by the donor of the trust, and is 
therefore, not within the scope of the Rule against Perpetuities. 
That this is so will appear after a moment's reflection. If the 
trustee mixes the trust funds with his own, or the fund becomes 
increased, at a remote period, the cestui que trust can in each case 
assert his right, in the one case for reimbursement to all of the 
trustee's property, and, in the other case, to the increase of the 
fund. In neither case has the right been created by the donor of 
the trust. A fresh res has been brought within the scope of the 
trust relation, and when that happens, the cestui que trust acquires 
a right in rem as to that res by operation of law. Giving this 
argument its greatest force, it cannot apply to the conveyance of 
the old trust property made by the trustee, and yet it is to those 
very limitations that the objection of remoteness is commonly made. 

It is submitted, therefore, on principle that in the case of a 
power in a trustee as to the legal title, the period prescribed by the 
rule runs from the time of the exercise of the power. There 
appears to be no case to the contrary. 

The nearest approach to what is believed to be the correct view, 
that- such powers are independent of the limitations of the trust, 
is to be found in the decisions in those jurisdictions in this country 
which have enacted the Rule against Perpetuities in the (unfor- 
tunate) statutory form that the power of alienation may not be 
suspended for more than two lives, in being, &c. Under these 
decisions the powers of sale in the trustees will not save the trust 

''Lewis, Perpetuities 547. 
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if the limitations violate the statute and if the limitations are valid 
the power may be exercised without reference to them. 89 

If the principle contended for is sound, then it is immaterial 
that the power may be exercised at a period remote from the crea- 
tion of the trust. If, however, the period runs from the time of 
the creation of the trust, then we have the question of whether 
a power in a trustee as to the legal title exercisable at a remote 
period may be exercised in time so as to create a valid limitation. 
The opinion has been expressed that it cannot, that such a power 
cannot be good in part and bad in part. 40 
(to be concluded.) 

ROLAND R. FoULKE. 

Phii.adei.phia, Pa. 

"Thatcher v. St. Andrews Church (1877) 37 Mich. 264, power exer- 
cised and title under the same held good. The main question was as to 
whether the trust contained words conferring a power of sale. Belmont 
v. O'Brien (1855) 12 N. Y. 394, at 405, title good under exercise of the 
power. Trust apparently for a lawful period. Cruikshank v. Home for 
the Friendless (1889) 113 N. Y. 337, 21 N. E 64, proceedings to construe 
a will; Fmch, /., said, at p. 352, that the power of sale vested in the 
trustees does not avoid the statute when the proceeds are held on the 
same trust as the land. Haynes v. Sherman (1889) 117 N. Y. 433, 22 
N. E. 938, a power of sale vested in trustees does not suspend the power 
of alienation, but the power will not save a trust violating the statute 
from condemnation, dictum. In re Tower's Estate (1892) 49 Minn. 371, 
52 N. W. 27, in this case the court held that the trust was not invalid 
because it was lawfully constituted as to the personalty, and as to the 
lands also not in contravention to the statute for the reason that they 
are convertible at any time by an authorized sale. Vanderburg, /., at 380, 
said: "Where the trustee is empowered to sell the land without restric- 
tion as to time, the power of alienation is not suspended, although the 
alienation in fact may be postponed by the non-action of the trustee, or 
in consequence of a discretion reposed "in him by the creator of the trust." 

"Mr. Gray, Rule against Perpetuities (3rd ed.) §§ 483, 484, says, that 
the power cannot be partly good and partly bad, and at page 404; that 
now that ordinary powers in the trustee are unobjectionable there seems 
to be no sufficient reason for such a departure from the doctrines and 
analogies of the Rule against Perpetuities as would be involved in sus- 
taining in part powers, the exercise of which might be remote. Proceed- 
ing_ partly on the ground that any period of time can be selected beyond 
which the power may not be exercised, and therefore, it would be impos- 
sible to say what the period is during which the power might be exercised 
so as to create a valid limitation. It is, however, not difficult; the period 
prescribed by the rule dating from the time of the creation of the power 
is sufficiently clear and precise. Lewis, Perpetuities 556; L. C. Cottenham 
in Wood v. White (1838) 4 Myl. & C. 480, at 482. Mr. Gray, Rule. against 
Perpetuities (3rd ed.) § 482, commenting on the observation of trie Lord 
Chancellor said: "This idea seems to have sprung from the feeling that 
the powers of sale and leasing usual in settlements must be supported, 
and could only be supported in this manner, it not being yet clearly appre- 
hended that such powers were wholly unobjectionable, because destructi- 
ble." The powers, however, are not destructible so long as the trust can 
be sustained. 



